New regulations on the execution of budgetary debts

As of 1 January 2003, a new framework regulation on the collection of budgetary debts came into force, namely Government Ordinance no. 61/2002 (hereinafter called “GO 61/2002”) published in the Official Gazette no. 644/30.08.2002, whose methodological norms for enforcement are approved by Order of the Ministry of Finance no. 1785/2002 published in the Official Gazette no. 43/27.01.2003. The Ordinance which recently came into force repeals the prior act on the collection of budgetary debts, Government Ordinance no. 11/1996, as well as the acts for amendment, completion and enforcement of this ordinance.

Liability of other persons than the debtor of the budgetary obligation

A news brought by GO 61/2002 is the providing for the joint liability with the debtor for certain persons which contributed with bad faith to the accumulation of budgetary debts: persons which acquired assets of the debtor, during the last 3 years prior to the declaration of the insolvency, thus favoring the voluntary initiation of the insolvency, the directors, the significant shareholders and any other persons having a role in the administration, which triggered the insolvency by transferring or hiding assets or by the undeclared change of the registered office. The liability of these persons may be held upon finding the debtor’s insolvency.

In case of commercial companies, even if they are not declared insolvent, the directors or other persons legally exercising the company’s management and who either determine with bad faith the accumulation of budgetary debts for a period of 12 consecutive months, or hide the company’s assets for avoiding the forced execution, are jointly liable for the payment of budgetary debts.

In order to establish joint liability, the execution body drafts a minutes. The minutes approved by the management of this execution body, not challenged before the court, represents the writ of enforcement based on which execution is initiated against the person held jointly liable with the debtor. The minutes may be contested before the court, within 15 days as of communication, which suspends execution. 

Payment date for the budgetary obligation

This depends on the payment method: in case of the cash payment, it is the date written on the payment document, in case of bank transfer or postal mandate payment, it is the date when the budgetary creditor’s account is credited.

Delay interests and penalties

For delays in the payment of budgetary debts, the following categories of additional budgetary debts may be cumulatively calculated:

-
Interests, due as of the following day after the maturity of the budgetary obligation; for the differences in the payment of budgetary obligations, interest is also calculated as of the following day after the maturity of the payment obligation for which the difference was calculated;

Interest is also due for obligations for which payment incentives have been granted.

No interest is due over interest, delay penalties and fines.

Interest is calculated by the payment date, and in case of payment by forced execution, by the date when the distribution minutes is concluded.

The interest level is set up by reference to NBR reference rate, by government decision, at the proposal of the Ministry of Finance, in December of the prior year or, during the year, if NBR re-financing rate varies with at least 5%. 

-
delay penalties – 0.5% for each month/part of month;

Delay penalties are due as of the following month after the month when the obligations were outstanding up to the payment or by the date when the forced execution commences by notifying a payment summons to the debtor. No penalties are due for delays in the payment of interest, penalties and fines regarding the State budget.

-
The 10% penalty due for the failure to transfer to the state budget the obligations calculated and withheld at the source;

-
fines.

The amounts due as interests, penalties, fines must be paid with separate payment documents.

As regards interest to which the payers of budgetary debts are entitled for the amounts to be returned by the State budget, these are calculated as of the following day after the expiry of a 30-day term as of the registration of the return or, as the case may be, reimbursement application.

Forced execution of budgetary debts

The budgetary creditors are execution bodies, by their central or local bodies. Territorial competence belongs to the local budgetary creditor of the area where the forced executed goods are located.

Prior to the forced execution, a payment notice must be issued, requiring the payer to pay the debt within 15 days as of the date of communication. The following are also deemed to be payment notices prior to the forced execution: control minutes regarding various budgetary obligations, minutes for calculating interest, delay penalties, penalties, finding note for the failure to submit the statement, decision for advance payment taxation, decision for  annual taxation.

Failure to pay within the said term or the lack of proof on the extinction of the obligation triggers the forced execution by communication of a payment summons having attached a notarized copy of the writ of enforcement. Failure to pay within 15 days as of communication of the summons entails the initiation of the forced execution on the debtor’s assets, in compliance with the special provisions regulated by GO 61/2002.

Pronouncement of insolvency

If, pursuant to the investigations performed by the forced execution bodies at the domicile/headquarters, place where the activity is developed, place of birth/incorporation etc. no material assets of the debtor are identified on which the forced execution for the collection of budgetary receivables may be initiated or continued, an insolvency finding minutes shall be drafted. The above-mentioned verifications shall be repeated once a year, until the expiry of the prescription term for the respective debt (5 years as of the date when the birth of the right to require forced execution), when the debt is extinct and erased from the records.

The right of budgetary bodies to request the opening of the judicial reorganization and bankruptcy procedure regulated by Law no. 64/1995, as republished, as further amended

The initiation of this special procedure at the request of the budgetary execution body is possible only after the finalization of the forced execution procedure and engaging the liability of persons who may be held jointly liable with the debtor, as mentioned above.

If the procedure was initiated by other creditors, the budgetary execution body will register on the list of creditors, following the procedure regulated by Law no. 64/1995. Although the regulations are not very clear, it seems that the initiation of legal reorganization and bankruptcy procedure forces the budgetary bodies to follow the same recovery method. In other words, the parallel development of the two procedures would not be possible. 

Changes in the norms for the enforcement of regulations on profit tax and VAT

Changes in the calculation of profit tax and VAT are provided by the same enactment: Government Decision no. 22/2003 on the repeal of certain legal provisions, as well as for the amendment and completion of accounting and fiscal methodologies (“GD 22/2003”), published in the Official Gazette no. 44/27.01.2003.

Deductibility conditions for the calculation of profit tax in case of advertisement and publicity costs

The latest amendments of the instructions on the profit tax calculation methodology stipulate that these expenses are deductible to the extent that they are made on the basis of a written agreement. This category also includes costs for the production of advertising materials, as well as costs regarding samples, testers for the sale outlets and promotional goods.

Deductibility of interest, penalties, fines paid to foreign authorities or from agreements concluded with foreign authorities or non-resident entities

These are deductible to the extent they are qualified as interests by the Treaties for the avoidance of double taxation.

The companies providing financial leasing services and mortgage loan companies – authorized loan institutions

The qualification of these categories of commercial companies as authorized loan institutions triggers the full deductibility for these companies of interests and differences of currency rate.

The wording of GD 22/2003 raises the question whether the persons borrowing money from these institutions also benefit from this qualification for which the limits of deductibility of interest expenses, depending on the creditor institution, have been set up by art. 10 par. (5), not mentioned by GD 22/2003. This issue was rectified a few days latter by Government Ordinance no. 36/2003 on the correlation of certain provisions in the financial-fiscal legislation, published in the Official Gazette no. 68/02.02.2003, applicable, as regards the amendments brought to Law no. 414/2002 on profit tax applicable for year 2003. The interests to the loans granted by loan institutions, including leasing and mortgage loan companies, are fully deductible for the beneficiary of the loan.

The limits of interests for which deductibility is accepted, in case of loans taken from other entities than loan institutions, are modified at the level of the NBR interest reference rate corresponding to the last month of the quarter for the loans in ROL, respectively the level of the annual interest rate of 9% (2.25% quarterly) for the foreign currency loans. The latter limits may be amended by government decision.

The new social insurance contribution quotas for the year 2003

According to Law no. 632/2002 of the state social insurance budget for the year 2003 (the Official Gazette no. 871 of 3 December 2002), for normal work conditions, the contribution quota amounts to 34%. A 39% quota is set up for particular work conditions, while the quota for the special work conditions in the year 2003 is 44%. The contribution quotas to the unemployment insurance budget remain unchanged.

The initial fund for the establishment and operation of the insurance system for work accidents and professional diseases

As of 1 January 2003, the provisions on the establishment of this initial Fund for year 2003, provided by Law no. 364/2002 on the insurance for work accidents and professional diseases applies. On 8 January 2003, there were published the Methodological Norms for the establishment of this fund, jointly approved by Order no. 553/1791/2002, issued by the Ministry of Labor and Social Protection and the Ministry of Public Finances (the Official Gazette no. 5/08.01.2003).

According to these Methodological Norms, beginning with the salary rights and obligations / incomes due for January 2003, the contribution to this Fund shall be due as follows:

-
employers – a fixed amount of 0.5% applied to the gross salary fund;

-
individuals who, according to art. 6 of Law no. 346/2002 will be insured on the basis on insurance agreements to be concluded – amounting to 0.5% of the monthly insured income; the categories of individuals who are considered include, inter alia: shareholders, directors, free lancers etc. and who are insured by the public pensions system.

These contributions will be added to the social insurance contribution quota and shall be transferred together with this quota, at the terms and under the conditions provided by Law no. 19/2000. The amounts due to the fund shall be transferred into an account opened especially for this purpose with the Treasury and Public Accounting Department of Bucharest Municipality, on the name of the Ministry of Labor and Social Protection, account which is mentioned in the Methodological Norms.







