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Financial and Fiscal RegulationsFINANCIAL – FISCAL

REGULATIONS
The National Agency for Fiscal Administration - the new body for the collection and administration of taxes and levies 
As already announced in our legal newsletter on December 2003, starting with January 1, 2004, the entire activity of collection and administration of taxes and levies and other contributions to the state budget has been taken over by the National Agency for Fiscal Administration subordinated to the Ministry of Public Finance. The Government Decision no. 1574/2003 regarding the organization and functioning of the Ministry of Public Finance and the National Agency for Fiscal Administration was published in the Official Gazette of Romania, Part I nr. 2/5.01.2004 (“GD 1574/2003”). 
The National Agency of Fiscal Administration (“ANAF”) is organized as a public institution with legal personality and its own budget, subordinated to the Ministry of Public Finance.

Among the main objectives of ANAF we are mentioning the collection, from employers and assimilated persons, of the state budget incomes (taxes, levies and other state budget incomes), as well as the contributions to the social security state budget, the unemployment insurance budget, the budget of the national fund for health insurance, representing the social security contribution, the unemployment contribution, the health insurance contribution, and the contribution for insurance against work accidents and professional diseases.

In this view, ANAF has been vested, among others, with the following responsibilities:

(i) to monitor the submission by the taxpayers of the statements regarding the taxes, levies, social contributions and other budget incomes, 

(ii) to monitor the payment of such taxes and levies, 

(iii) to initiate and pursue legal proceedings against the taxpayers failing to comply with the provisions regarding the submission of statements and the payment of obligations;

(iv) 
to represent the state in front of courts of law as party with rights and obligations regarding taxes, levies and social contributions, etc.

In what concerns the competencies of the Ministry of Public Finance, GD no. 1574/2003 was modified and completed by the Government Decision no. 6/2004 published in the Official Gazette Romania, Part I, no. 39/16.01.2004.

The main modification concerns the assignment of new competencies to the Ministry of Public Finance regarding the monitoring of the evolution of prices and the application of the legal provisions on prices, unfair competition and state subsidies.

Norms of enforcement of certain provisions of the title VI “Value Added Tax” of the Law no. 571/2003 regarding the Fiscal Code 

These norms have been approved through Order no. 1845/2003 of the Minister of Public Finance (“Norms”), published in the Official Gazette of Romania, Part I, no. 14/8.01.2004.

Several rules are set up for enforcing the provisions regarding the VAT on imports of exempted goods (such as goods imported by legations and consulates, or financed by non-reimbursable loans granted to Romania, or state subsidies for environment protection), regarding the means of assigning the fiscal representative for VAT payment proceedings, application of reduced VAT-quota, application of VAT by tourism agencies, pawnshops, and on sales of second-hand goods.

The norms designate the authorities entitled to grant VAT exemptions on imports. Such authorities are generally customhouses, which grant the exemption on the basis of the approval by the Ministry of Foreign Affairs or a statement on own liability, as the case may be.

With regard to the assignment of the fiscal representative, we should mention that a sole fiscal representative is allowed for all taxable or deductible operations carried out in Romania. The fiscal representative will accept the assignment by written declaration. 

If the activity carried out by the person taxed abroad involves the necessity to register a permanent establishment, the assignment of the fiscal representative is no longer possible. The permanent establishment will be registered as a VAT payer and it will be the one to fulfill all the obligations provided by the law regarding VAT.
Certificates for exemption from VAT payment issued by custom-houses for certain imports of goods

The order of the Minister of Public Finance no. 1844/2003 for the approval of the Norms regarding the procedure of granting the certificates for exemption from VAT payment for the imports provided in art. 157 paragraph (3) of the Law no. 571/2003 regarding the Fiscal Code, was published in the Official Gazette no. 9/7.01.2004 (“Order  1844/2003”). 

The Order 1844/2003 regulates the cases when, by derogation from the general rules, no actual payment is made to the customs authorities by the persons registered as VAT payers that were granted certificates for VAT exemption, for the import of:

(i) industrial machines, technological equipment, measurement and control devices, automatic devices for investments as well as agriculture equipment and means of transportation for productive activities;

(ii) raw and consumable materials not produced or deficient in the country that are listed in Annex 1 of this enactment and used in the economic activities of the importer.

The procedures for obtaining the certificate for exemption from VAT payable at customhouse and the book keeping of this fiscal incentive are detailed thereby. We remind you that solely the taxpayers with no overdue budgetary debts may apply for such a certificate.

VAT exemption for the export of goods and international transportation

The modality to apply VAT exemptions, the procedure to be followed, the documents based on which the exemption for the export of goods is granted, as well as for service delivery, including transportation, other documents related to the export of goods under suspensive custom regime are regulated by the instructions approved through Order no. 1846/2003 of the Minister of Public Finance published in the Official Gazette of Romania, Part I, no. 10/8.01.2004.

Decision of the Central Fiscal Commission regarding VAT 

The Central Fiscal Commission has issued Decision no. 10 regarding the approval of the solutions concerning the application of certain VAT–related provisions, which was published in the Official Gazette of Romania, Part I, no. 65/26.01.2004 (“Decision 10/2004”).

The economic activities carried out on their own name by associates and partners of an organization or association without legal personality will be taxed separately.

Decision 10/2004 also points out certain special regulations regarding the tourism agencies and the commerce with of second-hand goods.

Fiscal documents related to excisable products 

Order no. 1853/2003 of the Minister of Public Finance regarding the fiscal documents needed for excisable products, was published in the Official Gazette of Romania, Part I, no. 17/09.01.2004, (“Order no. 1853/2003”).

The transport of excised goods under suspensive regime (suspension of excise payment) is always joined by an accompany administrative document. 

The excise payers will deliver the excised goods only by invoice.

Order 1853/2003 stipulates the regulations regarding special fiscal and standard invoices.

The fiscal documents may be purchased from the local fiscal authority. Those on free stock purchased in compliance with other enactments applied until the enforcement of the Fiscal Code (January 1, 2004), may be used after this date provided that they have submitted until January 21, 2004 a statement regarding the documents available on December 31, 2003 to the fiscal authority where they are registered as excise payers.

The public pension system and other social insurance rights 

Law no. 577 of December 22, 2003 for the approval of Government Urgency Ordinance no. 9/2003 for the modification and completion of Law no. 19/2000 regarding the public pension system and other social insurance rights was published in the Official Gazette, Part I, no. 1/05.01.2004, (“Law no. 577/2003”).

Law no. 577/2003 repeals articles of Law no. 130/1999 regarding civil convention for delivery of services.

Pensions are ex officio readjusted on a yearly basis. If errors regarding the computation and payment of the pension rights are noted, all legal adjustments and modifications should be operated and, as the case may be, the officials will be held responsible. The rights corresponding to such adjustments are granted starting with January 1 of the next year.

The activity of medical expertise and recovery of work capacity will be carried out and controlled by the National House for Pensions and Other Health Insurance Rights (CNPAS), through the National Institute for Medical Expertise and recovery of Work Capacity. CNPAS controls the accuracy of the granting medical leaves, the observance of the recovering programs and the opportunity to establish such programs.

The monthly threshold for 2004 with regard to taxes on salaries and pensions

Order no. 1.8484 of December 22, 2003 regarding the monthly threshold for the taxation of salaries and pensions for the fiscal year 2004 in compliance with the provisions of Law no. 571/2003 regarding the Fiscal Code was published in the Official Gazette, Part I, no. 4/6.01.2004, (“Order 1848/22.12.2003”).

Starting with January 1, 2004, the fixed amounts stipulated by Order 1848/22.12.2003 will be taken into account for computing the tax on salaries and pensions.

Any incomes received starting with January 2004 as salaries or pensions are considered incomes achieved in 2004. 

The amounts received in January, as salary clearing for December 2003, will be included in the incomes achieved in 2003.

Social insurance statement form 

The Ministry of Labor, Social Solidarity and Family delivered Order no. 7 regarding the modification of Order of the Minister of Labor and Social Solidarity No. 340/2001 for the approval of the Enforcement Regulations of Law no. 19/2000 regarding the public pension system and other social insurance rights, as subsequently modified and completed, as published in the Official Gazette, Part I, no. 45/20.01.2004, (“Order  7/2004”).

The nominal statement regarding the contribution to social insurance will be submitted monthly on the date to be established by the Territorial House of Pensions on whose territory is headquartered the employer - legal person or is domiciled the employer natural person, but no later than the 25th of the next month for which the social insurance contribution is due.

The nominal statement may be submitted both in electronic format and in hard copy and will bear the signatures of the authorized persons and the employer’s stamp.

The statements regarding the nominal evidence of the insured and of the obligations of payment to the social insurance fund will be drawn-up only in electronic format and will be submitted together with the nominal statements in hard copy.

Order of the Minister of Public Finance no. 1842 for the approval of the form and content of the Statement regarding the Social Contribution was published in the Official Gazette, Part 1, no. 18/9.01.2004.

The statement provided may be generated in electronic format by using the support program elaborated by the Minister of Public Finance.

The statement regarding social contribution will be filled in by employers or other assimilated persons.

The taxpayer is urged to submit the statement regarding the social contributions every month, until the 25th of the next month for which the salary is due, at the fiscal authority on whose territory is headquartered or registered, as the case may be.

The social contribution payers, legal persons having subsidiaries and/or working points, will submit the corresponding statements.

Income tax form for 2003

Order of the Minister of Public Finance no. 1850 as of December 22, 2003 for the approval of the form and content of the forms provided by Government Ordinance no. 7/2001 (GO no. 7/2001) regarding the income tax was published in the Official Gazette, Part I, no. 18/9.01.2004 (“Order no. 1850/2003”).

The enforcement date of this regulation is January 1, 2004. The samples and content of the forms provided by GO no. 7/2001 were approved.

The Informative Statement regarding the tax on the income withheld at source will be submitted by beneficiaries of income in electronic format, on magnetic or optical support and will be accompanied by a printed copy.

Classification of activities imposed by income levels 

Order of the Minister of Public Finance no. 1847 as of December 22, 2003 published in the Official Gazette, Part I, no. 13/8.01.2004n (“Order no. 1847/2003”) established this classification.

The General Directorate of County Public Finance, and of Bucharest, are entitled to establish the annual income norms and take all the measures necessary for the observance of the provisions of Order no. 1847/2003.

In case that one of the positions annexed to the classification contains several activities, income norms for each type of income may be established.

Transparency of the information regarding overdue budgetary contributions 

According to Order no. 1 of the Minister of Public Finance for the modification and completion of the Instructions of enforcement of the provisions of Title I “Transparency of the information regarding overdue budgetary contributions” of Book I of Law no. 161/2003 (published in the Official Gazette, Part I, no. 73/28.01.2004), the list of taxpayers with overdue debts for contributions payable by employer and contributions withheld at source corresponding to the contributions to be paid by the employer will be published by the Ministry of Public Finance on January 31, 2004.

Reevaluation of tangible assets 

Government Decision no. 1553/2003 regarding the evaluation of tangible assets and the establishment of the entry value of fixed assets was published in the Official Gazette no. 21/January 12, 2004, (“GD no. 1553/2003”).

All commercial companies, regies autonomes, national companies, research institutes and other industrials may proceed to the evaluation of their tangible assets owned as of December 31, 2003, in order to include the reevaluation results in the financial statements on 2003.

Upon reevaluation of such assets and if the accounting value varies significantly from the real value, the inflation, the use of the good, the state of the good and the market price will be taken into consideration.

The entry value corresponding to the fixed assets to be written off was decreased from 18 M ROL to 15 M ROL. The new entry value will apply starting with January 1, 2004.

Organization and internal control of the activities of loan institutions and administration of significant risks 

The Romania National Bank has issued Norms no. 17/2003, regarding the organization and internal control of the activities of loan institutions and administration of significant risks, as well as the organization and development of internal audit of loan institution. The Norms were published in the Official Gazette, Part I, no. 47/20.01.2004, ("RNB Norms nr. 17/2003").

RNB Norms no. 17/2003 will enter into force as of January 20, 2004.

The main regulations concern the organization and internal control, the administration of the corresponding risks by the loan institutions, the Romanian legal persons as well as the central houses of loan cooperatives within the loan cooperative networks. The regulations also regard the organization and development of internal audit activities of the above-mentioned institutions.

Norms no. 17/2003 stipulate in detail the objectives of the internal control, the role and responsibility to maintain an appropriate and effective internal control system, the separation of responsibilities, the information, the communication and the monitoring as well as the correction of deficiencies.

The significant risks stipulated by these norms are: credit risk, market risk, liquidity risk and operation and reputation risk.

Loan institutions are urged to appoint a Steering Committee for the administration of risks and adopt policies according to the concerned risk.

Loan institutions may externalize their auxiliary or other related activities by concluding contracts with companies that provide auxiliary or other related services. In what concerns externalized activities, loan institutions are urged to generate policies corresponding to the risks related to activities such as legal, reputation and operation risk.

Internal audit represents a part of the monitoring of the internal control and of the evaluation of portfolio according to the risks to which loan institutions are exposed. 

The objective of the internal audit is to ensure an independent evaluation of portfolio and observance of the policies and procedures established by the loan institutions and, implicitly, to improve their activities.

The internal audit may be totally or partially commissioned, as stipulated by NBR Norm no. 17/2003, only to an auditor specialized in auditing  such loan institutions.

Surveillance of solvency and exposure corresponding to loan institutions 

Norms of the Romanian National Bank no. 12/2003 regarding the surveillance of solvency and exposure corresponding to loan institutions, were published in the Official Gazett, Part I, no. 51/21.01.2004 ("RNB Norms  no. 12/2003").

BNR Norms no. 12/2003 enter into force as of July 1, 2004, except for the provisions regarding the surveillance of solvency and exposure on consolidated basis that will apply starting with January 1 2005. Upon enforcement of such norms, RNB Norms no. 8/1999 regarding the limitation of the loan risk of loan institutions as subsequently modified and completed, abrogate.

NBR Norms no. 12/2003 regulate the following main aspects: computation modalities and minimal solvency level of loan institutions, exposure limits to debtor risk, reporting requirements regarding these indicators. 

The solvency indicator consists of the share of the funds owned by a loan institution within the total assets and elements not registered in the balance sheet, net of provisions and adjusted according to the risk indicator. Various risk indicators will be applied, according to the category of assets specified in NBR Norms no. 12/2003: 0%, 50%, or 100%.

Loan institutions are urged to maintain a minimum solvency indicator of 12%. This will be calculated on individual or on consolidated basis in case of mother loan institutions. Solvency indicators will be reported to RNB as follows:

(i) quarterly – for indicators calculated on individual basis;

(ii) half-yearly – for indicators consolidated on consolidated basis.

If this indicator is equal or exceeds 10% of the owned funds, this situation is deemed significant exposure to only one debtor. Any higher exposure will be reported to RNB.

The maximal exposure to only one debtor should be of 25% of the owned funds and of 20% in case of the debtors constituted of least one member of the reporting loan institution. 

Special norms have been provided for cooperative loan networks.

The penalties for non-compliance with RNB Norms no. 12/2003 are provided by Law 58/1998 – the banking law. For information, we would like to point out the limitation of bank operations, including the closure of the branches established abroad by withdrawing the approval or limitation of operation if the bank fails to ensure an appropriate surveillance of the activity of the branch.

Judiciary reorganization and bankruptcy of loan institutions 

Government Ordinance no. 10 regarding the judiciary reorganization and bankruptcy of loan institutions was published in the Official Gazette, Part I, no. 84/30.01.2004, (“GO no 10/2004”). GO no 10/2004 enters into force as of March 1, 2004, except for the titles expressly provided to apply on the date of adhesion of Romania to the European Union.

Upon the enforcement of GO no. 10/2004. Law no. 83/1998 regarding the procedure of bankruptcy of loan institutions, as subsequently modified and completed repeals. The law continues to apply in case of procedures commenced before enforcement of GO no. 10/2004.

The provisions of this ordinance will be completed, if expressly required, by the provisions of Law no. 64/ 1995, as republished and subsequently modified; by the provisions of Law no.  58/1998 – the banking law and by the provisions of Law no. 105/1992 regarding the private international law relations.

GO no. 10/2004 applies to loan institutions, Romanian legal persons, including to their branches established abroad and to loan cooperatives according to UGO no. 97/2000 regarding the cooperative loan organizations as approved and modified by Law no. 200/2002.

The tribunal under whose jurisdiction is the debtor loan institution is the sole competent authorities to apply the procedures provided by GO no. 10/2004, and the appeals against the tribunal decisions will be judged by the Court of Appeal.

The definition of the insolvency of loan institutions is limited to three situations, compared to that of other traders:

(i) proved incapacity of payment in cash of payables; it is to note that the total payment  of a current and real debt by the debtor institution has to be made within 30 working days from the due date; 

(ii) the solvency indicator of the loan institution  was decreased to less than 2%;

(iii) the authorization of functioning will be withdrawn in case of impossibility of a loan institution under special administration to improve its financial situation.

The Romanian National Bank (RNB) will have a special role during the financial reorganization and bankruptcy proceedings. 

For example, in case of loan institutions, RNB may request the commencement of the judiciary reorganization and the bankruptcy proceedings. 

Also, GO no. 10/2004 stipulates a preliminary procedure to be carried out by any creditor in order to initiate the above-mentioned proceedings. Thus, the creditor has to prove it had commenced the forced execution of the bank accounts of the debtor that were opened at the NBR and the latter one, as distrained third party, should have communicated that the concerned credit institution does not own the funds to make the required payments.

NBR is entitled to appoint the special administrator and establish its remuneration. This does not affect the competency of the tribunal to appoint the administrator/liquidator that will fulfill the responsibilities provided by the Law no 64/1995 regarding judiciary reorganization and bankruptcy, as subsequently modified.

GO no. 10/2004 regulates the private international law relations regarding the insolvency of loan institutions.

We should mention that the sole authority in this field as regards loan institutions, Romanian legal persons, including their branches established in the member-states of the EU is the competent court according to the Romanian law. There are exceptions to this rule. The competent court will inform the authorities of the concerned member-states about this procedure through NBR.

In what concerns the branches of member-states loan institutions established in Romania, the financial reorganization and bankruptcy proceedings will apply according to the legislation of its country of origin, apart from expressly provided exceptions and in compliance with the Romanian legislation regarding the procedure of valuation of assets and the provision of information to the Romanian employees of the foreign loan institution. 

Trans-frontier transfers 

Government Ordinance no. 6 regarding trans-frontier transfers was published in the Official Gazette, Part I, no. 82/30.01.2004, (“GO no. 6/2004”).

The provisions of GO no. 6/2004 will be enforced as of March 31, 2004.

Trans-frontier transfer is the operation initiated by a legal person, named ordering party, through an institution or branch of an institution located in another state in order to make available to the final addressee, named beneficiary, an amount of money by crediting a bank account, or by handing cash to an institution or branch of an institution located in another state.

The provisions of GO no. 6/2003 apply to the transfers in ROL, EUR or in any other national currency of a member-state of the EU or of the European Economic Space made between Romania and such member-states and whose value do not exceed the equivalent of EUR 50.000.

Subsequent to making or receiving such amount, the institutions provided in GO no. 6/2003 should inform the customers regarding the finalization of the transfer.

The institutions should inform their customers in written, including via electronic channels of communication with regard to the general conditions of transfers.

GO no. 6/2004 provides the minimal obligations the institutions must comply with in what concerns trans-frontier transfers. For information, we would like to mention the obligation to reimburse the funds not credited in case of transfer failure.

GO no. 6/2004 stipulates an alternative procedure for the judicial settlement of any possible dispute, such as complaint to the institution followed by mediation of the dispute by the Romanian National Bank, if the institution failed to solve the complaint. In this case, the solution delivered by RNB will only be consultative if the dispute will be brought before a legal court.

The institutions operating trans-frontier transfers are urged to open and maintain separate bank accounts for the operation of the amounts corresponding to the trans-frontier transfers executed. Such bank accounts should not be used for other transactions, not even temporary.

The provisions of GO nr. 6/2004 are completed by the provisions regarding foreign exchange-related operations.

Adjustment of commissions for collection operations and cash payments 

Order no. 1/2004 for the modification and completion of the provisions stipulated in Order of the Romanian National Bank no. 1/2000 regarding the application of certain commissions for collection operations and cash payments was published in the Official Gazette, Part I, no. 32/15.01.2004, ("Order no. 1/2004").

The commission applied for cash withdraws from RNB cash-offices was established at 20% compared to 50% as stipulated in RNB Order no. 1/2000.

No commission is applied for deposit of the cash surplus as good-shaped banknotes or bad-shaped cash to the branches of RNB loan institutions.

A commission of 50% is applied for deposit of cash in coins. 

A fixed amount of ROL 5.000.000 will be paid as penalty for deposit of unsorted, untrimmed and unpacked cash.

Other commissions are applied as listed in Annex to Order no. 1/2004.
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Norms of Application of the Fiscal Code 

Government Decision no. 44 for the approval of the Methodological Norms of application of Law no. 571/2003 regarding the Fiscal Code has been published in the Official Gazette of Romania, Part I, no. 112/ 6.02.2004 („GD no. 44/2004”).

Profit tax 

According to GD no. 44/2004, the calculation and payment of the profit tax for Romanian legal persons with participations to the capital of certain commercial companies and that draw-up consolidated financial statements shall be calculated for each legal person of the group.

Other incomes considered similar to the income counted for the calculation of taxable profit are:

- favorable differences of value from exchange rates, as well as from evaluation of the receivables and payables expressed in foreign exchange and registered in the accounts as other retained earnings, following  re-treatment or transposition;

- revaluation reserves related to invalidation or assignment of assets in case they were deductible from the taxable profit.

If, pursuant to the submission of the annual financial statement, any income or expenditure item has been omitted or erroneously registered, the taxpayer shall be obliged to submit a rectified statement for that year. Any possible amount due in relation to the profit tax thus resulted bears delay interests and penalties for according to the legislation in force.

Upon calculation of taxable income, any expenditures generated by the value added tax corresponding to certain deductible expenses registered as costs and that resulted by the application of the prorata are deductible in compliance with the Fiscal Code. 

The expenses generated by the assignment, to the extent established by the general shareholders’ meeting, of company’s own shares to employees are not deductible.

Transportation and accommodation expenses for directors are deductible, as their capacity is revealed by company’s the constitutive act, the administration contract or any other document issued by the company. 

Deductibility of such expenses depends on the company achieving profit in the current financial year and/or previous financial years. Achieved profit of the current financial year means the cumulated earnings obtained by month or trimester, as the case may be, which shall be periodically regularized. 

Also, the taxpayer may deduct the above-mentioned expenses if it registers earnings by cumulating the current earnings and other retained earnings.

There are also deductible any expenses generated by activities of promotion, participation to fares and exhibitions, and business travels generates expenses related to commodities of own production or provision of services for the publicity of the company, products of services, known as marketing expenses, market study, or promotion. GD no. 44/2004 also stipulates certain exception of deductible expenses related to the above-mentioned activities.

Transportation and accommodation expenses are also deductible when made on the basis of contractual clauses as well as in case of organization of festivals, sport competitions, and national or international radio-television shows, according to the taxpayer’s activity.

Functioning, maintenance and reparation expenses incurred by offices located in houses of a natural person, which are also used for personal leaving, are deductible to the extent of the surfaces made available to the company. The company is obliged to hold documents proving the surface exclusively used for its activities.

There are also deductible expenses incurred in the name of an employee hired, in compliance with the provisions of GD no. 44/2004, if such employee has been hired by individual labor contract at the permanent offices.

Transport, accommodation expenses and daily allowances to employees are deductible to the extent established by the law for public institutions, in case the taxpayer registers loss by cumulating the current earnings with those retained. 

Non-depreciated value of passed-up or damaged tangible assets for which there were not concluded insurance contracts, and the corresponding value added tax are not deductible.

In case that there were concluded insurance contracts, the expense exceeding the recovered value, including the corresponding value added tax, is not deductible.  

The taxable income applied to a Romanian legal person developing activities at permanent offices located in a foreign state shall be calculated for the entire company.

Income tax 

The amounts collected from any type of insurance are non-taxable incomes. The value of the insurance premiums represents taxable incomes for a natural person beneficiary in case that the bearer of the insurance premium is an independent natural person, legal person or any other entity developing an activity. 

With regard to personal deductions, we should mention that the minors, except for those that are employed, shall be always referred to as materially-supported and, besides that, any possible incomes obtained by the minor child shall not be taken into consideration at the calculation of the supplementary personal deduction.

The persons requesting for deductions from the fiscal authority when submitting by mail the global income return shall attach to such tax return certified copies of the evidence documentation attesting such rights to supplementary personal deductions.

Income tax - International fiscal aspects
The activities related to a construction site, a construction project, an assembly line or their supervision shall be considered permanent headquarter (and shall be taxed in Romania) only if they last 6 months or the period provided by the conventions for the avoidance of double taxation.

In case the non-resident taxpayers submit the certificate for fiscal residence, the regulations stipulated by the conventions for the avoidance of double taxation regarding the definition of permanent offices prevail over the provisions of the Fiscal Code.

In view to avoid double taxation, the tax paid to a foreign state is deducted in compliance with the present norms. 

 In case that the development of activities is not established as permanent headquarter, any income corresponding to that fiscal year shall be taken into consideration in the next year if the respective duration is exceeded in that fiscal year. 

The management and other general administration expenditures regardless the location of their incurrence and compensated by the foreign legal person and incurred by the permanent headquarter are deductible to the extent of 10% of the salary income of the employees of the permanent headquarter. 

The profits for permanent headquarters shall be deemed those profits that the permanent headquarters would have achieved if it had developed activities with other person than the non-resident legal person to whom it belongs the permanent headquarters. Between the non-resident legal person and its permanent headquarters shall be applied the transfer prices.

Employees of the permanent headquarters are the persons employed by individual labor contract.

Romanian natural persons with domiciled in Romania, and living abroad shall be taxed in Romania, with regard to the revenues achieved in Romania and abroad. Their fiscal obligations shall be fulfilled directly or by fiscal delegate.

 GD no. 44/2004 expressly stipulates the situations when certain provisions of the Fiscal Code shall be applied in case of conventions for avoidance of double taxation concluded by Romania.

Salary income achieved by a natural person that develops activities in Romania and is present in Romania for less than 183 days in any period of time of 12 consecutive months shall be taxed in Romania if any of the following conditions is met: the salary is paid by a resident employer or in the name of such employer, by a permanent headquarter or by fixed location the employer has in Romania. 

Salary incomes represents deductible expenses of a permanent headquarter in Romania.

The due date for the payment of the tax in case such tax is retained from the taxable incomes obtained in Romania by non-residents for dividends distributed and unpaid to the shareholders until the end of the fiscal year for which the annual financial statements have been approved, may be extended until December 31, inclusively, of that fiscal year.

The taxation of incomes representing indemnities received by non-resident natural persons for activities developed as administrators, founders of members of the board of directors of a Romanian legal person shall be made in compliance with the provisions regarding salary incomes.

Provisions and reserves

The legal reserve is deductible up to 5% of the profit and shall be maintained during the existence of the company. In case that such reserve is used to cover losses or is distributed in any kind, the reserve constituted subsequently to use for the same amount, shall not be deducted from the calculation of taxable income.

The provision related to foreign currency debts influenced by the exchange rate differences incurred by their evaluation, is deducted up to the value of such debts, except for the value added tax.

Depreciation

In case of acquisition of depreciable used fixed assets, their depreciation shall be calculated according to the remaining normal lifetime of such fixed assets. In case that the fixed asset is not known or it has been entirely depreciated, the normal lifetime of the fixed asset shall be established by a technical commission or by an independent technical expert.

Tax on representative offices 

The due dates for the payment of the tax to the state budget are 20th June and 20th December.

The annual taxation statement, as well as the fiscal statement in case of establishment or closure of the representation office during the year may be submitted in the name of the foreign legal person and by the representative of the representative office to the territory fiscal authority where the representation office develops activities.

Taxation of micro enterprises 

In case of association without legal personality between a small enterprise and a resident natural person, the latter one shall calculate the association income tax in compliance with the provisions of the Fiscal Code regarding the income tax.

The taxable base of the tax on the revenues of small enterprises to which a 1.5% quota is applied, are the total trimester revenues registered according to GD no. 44/2004.
Revenues from Independent activities 

According to the Fiscal Code, the exertion of an independent activity supposes the development of such activity in an ordinary manner, on one’s own account and for a profitable, in the conditions stipulated in these norms.

Revenues from independent activities are also the trade revenues resulted from the exertion of trade activities. These norms list the main categories of trade activities.

The employment relations generate dependent activities, thus the remuneration of the services supplied resulting from the assignment of intellectual property rights pertaining to the exertion of the professional responsibilities represent salary revenues, in compliance with the provisions expressly provided by the contract concluded between the employee and employer, and shall be taxed in compliance with the salary revenues-related provisions.

Annual Global Income 

With regard to the calculation of the annual global income tax, if several owners use a house commonly, each of the co-owners stipulated in the ownership agreement shall be granted deduction.

The taxpayers obtaining revenues from the assignment of use of assets in their own patrimony are obliged to submit a statement regarding the estimated income within 15 days from the conclusion of the contract between the parties.

Interests on state-budget contributions 

We inform you about the publication of the GD no. 67 regarding the interests due for default of payment in due time of the payment obligations during the period for which payment incentives were granted, in the Official Gazette, Part I, no. 104/4.02.2004, (“GD no. 67/2004”).

GD no. 67/2004 repeals the GO no.  1513/2002 for the establishment of the interest due for default of payment of stage-budget contributions in due time and for the delaying period or for the rescheduling of state-budget obligations.

GD no. 67/2004, has established the interest to 0,06% for each day of delay or calendar day, as the case may be.

Profit tax

Order no. 264 of the Ministry of Public Finance regarding the calculation of the interest corresponding to the amounts representing possible differences between the profit tax as of 25th January of the year following the taxation year and the profit tax due according to the taxation statement drawn-up based on the annual financial situation, has been published in the Official Gazette, Part I, no. 140/17.02.2004, (“Order no. 264/2004”).

Until 25th January 2004, inclusively, taxpayers legal persons are obliged to pay for the profit tax corresponding to the 4th trimester, an amount equal to the amount paid for the 3rd trimester.

Until that date, NBR, the banks and Romanian branches of foreign banks are obliged to pay for the profit tax for December an amount equal to the amount paid for November.

Until 26th January of the fiscal year, the interests due for default of payment in due time of the profit tax, shall be recalculated in case the profit tax declared on the basis of the annual financial statement is less than the annual profit tax, cumulated, established by the monthly or semester taxation statements. In case the difference between the two methods of calculation of tax is higher, the calculation shall be made starting from the date of submission of the annual profit tax. 

The annual financial statement as provided in the annual profit tax statement is the base of recalculation of the unpaid profit tax.

Central Fiscal Commission

Order no. 289 of the Minister of Public Finance regarding the establishment and attributions of the Central Fiscal Commission has been published in the Official Gazette, Part I, no. 148/19.02.2004, (“Order no. 2/2004”).

Order no. 2/2004 abrogates Order no. 1581 of the Minister of Public Finance no.  1581/2003 regarding the establishment of the Central Fiscal Commission.

The Central Fiscal Commission is established and functions within the Ministry of Public Finance and is coordinated by the secretary of state responsible for fiscal policy and legislation.

In view to eliminate any misunderstanding and interpretation of the fiscal legislation with the related legislation, the Central Fiscal Commission shall adopt unitary solution in order to corroborate such legislation. 

Another responsibility of the Central Fiscal Commission is that related to resolving upon cases where the application of the VAT exemption for the goods and services financed with non-reimbursable funds may not be done in compliance with the Norms regarding the application of VAT exemption for deliveries of goods and services financed with non-reimbursable aids or loans. Such aids and loans are those granted by foreign governments, international bodies and nonprofit and charity Romanian and foreign organizations, donations of natural persons.

The Central Fiscal Commission resolves upon issues of general interest applicable to all economic agents.

Avoidance of double taxation

We inform you about the publication of Order no. 228 of the Ministry of Public Finance regarding the enforcement of the Treaty between Romania and Federal Republic of Germany for the avoidance of double taxation regarding the income and capital taxes in the Official Gazette, Part I, no. 123/11.02.2004, („Order no. 228/11.02.2004”).

The Treaty between Romania and the Federal Republic of Germany for the avoidance of double taxation regarding the income and capital taxes (“the Convention”) was signed in Berlin on 4th July 2001. Law no. 29/2002, published in the Official Gazette, Part I, subsequently ratified this Convention, no. 73 of 31st January 2002.

According to Order no. 228/11.02.2004, starting with 1st January 2004, the Convention between Romania and the Federal Republic of Germany for the avoidance of double taxation regarding the incomes and property signed in Bonn on 29th   June 1973 abrogates and the Convention is enforced.

In what concerns dividends, we should mention that the change of the tax quota shall modify as follows: if previously such quota was 10% of the gross amount of the dividends in case the beneficiary of dividends was a company directly owning at least 25% of the capital of the company  paying the dividends, at present time such quota is 5% of the gross amount of the dividends if the beneficiary is a company directly owning at least 10% of the capital of the company paying dividends and 15% in all other cases.

The maximum threshold of the tax quota applied to interests obtained by a foreign resident from the other contracting state was lowered from 10% to 3%. The royalty quota was similarly modified.

March 2004

Financial –fiscal regulations 

Taxpayer registration statement and application for tax residency registration 

The form, content and instructions for filling in of such statements and applications, approved by Order of the Minister of Public Finance no. 300/20041, have been published in the Official Gazette of Romania, Part I, no. 202/8.03.2004. The instructions refer to the following categories of forms:

· Fiscal registration statement / Mentions statement for legal persons, family associations and associations without legal personality; 

· Fiscal registration statement / Mentions statement for Romanian legal persons;

· Fiscal registration statement / Mentions statement for foreign legal persons;

· Fiscal registration statement / Mentions statement for public institutions;

· Application form for the registration of taxpayer’s residency.

On the date of coming into force (March 8, 2004) of the Order of Minster of Public Finance, no. 300/2004, the Order of Minister of Public Finance no. 1.212/2002 for the approval of the forms necessary on the fiscal registration of taxpayers as subsequently amended and completed, is abrogated.

1 Order of Minister of Public Finance no. 300/2004 for the approval of taxpayers registration statements and of the fiscal registration application has been published in the Official Gazette of Romania, Part I, no. 202/ 8.03.2004.

VAT Refund 

The methodology for settling the compensation of negative VAT with refunding option, approved by Order of Minister of Public Finance no. 338/2004
, shall be applied starting with February 25, 2004 for the compensations corresponding to January 2004.
The applications for VAT compensation differ by the taxpayer’s turnover: quarterly, by the taxpayers having obtained in the previous financial year a turnover of up to EUR 100,000 inclusively, and monthly, by the taxpayers having obtained in the previous financial year a turnover exceeding EUR 100,000.

The taxpayer shall submit the application for VAT compensation to the fiscal body of its fiscal residence until the 25th of the next month of the quarter or of the reporting month, as the case may be. The applications shall be submitted in electronic format on diskette, in hard copy and through the national electronic reporting system.

The applications for negative compensation may be submitted together with an application for refund, to be solved within 45 days as of the submission date, or without a refund application, in which case it shall be deferred to the next period.

The methodology analyzed comprises the solving of the VAT compensation applications based on a procedure of assessment by comparing the amount requested for refund with an index referred to as Negative Individual Standard (NIS). 

NIS represents the maximum VAT that may be refunded without prior VAT control, as the related risk is deemed acceptable. This amount is established on a yearly basis, by referring to the reporting period from July of the previous year until June of the current year. 

NIS for 2004 shall be calculated by referring to December 2002 – November 2003 statements, and by analyzing the information contained in the financial statement submitted on June 30, 2003, which shall be recalculated in August 2004.

NIS is calculated as the difference between the average VAT output and input for the reference period and adjusted by other indexes, like inflation index, payer’s size, voluntary fiscal conduct. 

In case the amount applied for is equal or less than NIS, the refund decision shall be automatically generated by the electronic system. In case the amount requested exceeds NIS, the VAT compensation application shall be individually analyzed.

Taxpayers may benefit of VAT refund only pursuant to prior control in certain cases like: 

· Taxpayers registered in the tax crime record;

· Newly established taxpayers;

· Taxpayers with unsolved VAT refund applications on 2003 etc.

Fiscal provisions imposing a 20% bail for the challenge to enforcement-declared unconstitutional 

By Decision
 no. 40/January 29, 2004, the Constitutional Court has admitted the exception from unconstitutionality of art. 164 indents 1, 2 and 3 of G.O. no. 92/2003 regarding the fiscal procedure code (“Fiscal Procedure Code”), concerning the compulsoriness for legal persons to establish a bail of 20% of the amount due in order to be able to challenge the enforcement procedures provided by the Fiscal Procedure Code. 

Therefore, the legal courts cannot overrule the challenge to enforcement on grounds of failure to pay the bail. On the other side, the provisions of the Fiscal Procedure Code shall be completed by those of the Civil Procedure Code, so as the judges will be able to, according to the actual circumstances of each file, impose that a bail be garnetd by the challenger requesting the cancellation of the enforcement.

April 2004

Mandatory use of electronic cash registers solely for retail sales

We point out the publication of Law no. 116/20041 for the approval of GO no. 29/2004 for the regulation of certain financial measures, amending certain enactments.

Thus, GEO no. 28/1999 regarding the obligation of the merchants to use electronic fiscal cash registers has been amended. All the relevant provisions regarding the wholesalers have been eliminated and the regulation remained only for the retailers and the direct suppliers of services for the population.

This ordinance clearly stipulates the obligation of the retailers to issue a fiscal invoice upon the customer’s request.

New exemptions from the obligation to use electronic fiscal cash registers have been added, out of which we mention: the sale of goods and supply of services which are not totally registered in cash and/or substitutes of cash, the retail sale by salesmen or by mail, the sale of tourism service packages.

The daily closure fiscal report shall be filed and kept for a period of 5 years.

The provisions regarding the deductibility of the expenses related to the purchase and installation of the fiscal electronic cash registers are abrogated.

The law introduces new situations deemed misdemeanors, such as the use of personalized consumables displaying the identification data belonging to another authorized distributor than the one having provided the device. Also, the quantum or the fines has been increased.  The law also provides the situations when the failure to comply with the legal provisions triggers the suspension of the merchant’s activity until the causes of suspension are removed, plus a period of 3 months.

____________

1Law no. 116/2004 for the approval of GO no. 29/2004 for regulating certain financial measures has been published in the Official Gazette of Romania, Part I, no. 353/2004.

The Ministry of Public Finance and the Financial Guard are the competent control bodies.

Financial aspects regarding banks 

Law no. 116/2004 for the approval of GO no. 29/2004 provides important modifications of Law no. 58/1998 regarding the banking activity.

According to these recent amendments, starting with the financial year 2004, banks shall distribute 20% of the gross profit for the creation of a reserve fund up to the equivalent of the social capital, and then, 10% until the fund is two times higher than the social capital. Subsequently, the amounts allocated for the reserve fund shall be taken from the net profit.

The threshold of the general credit risk reserve has been increased from 1% to 2% of the gross accounting profit.

The general banking risks fund created from the accounting profit established before deducting the income tax shall be created in the same modality the previous legislation provided. Nevertheless, the legal provisions expressly stipulate that it is necessary to obtain the approval of the Ministry of Public Finance to the extent that the corresponding amounts are found in the net profit.

VAT refund to foreign buyers 

By Order no. 528
 of the Minister of Public Finance (Order no. 528), the Norms regarding the value added tax (VAT) refund to buyers, non-resident natural persons, have been approved.

The order refers to the natural persons, regardless of their nationality, who are not domiciling or residing in Romania.

The goods transported or dispatched outside Romania by such persons, or on their account, are VAT-exempted, except for the goods transported by the buyers himself and used to fit or supply any private means of transportation.

Order no. 528 stipulates the conditions for refund and authorization, the procedure of authorization for stores selling and, as the case may be, refunding VAT, as well as the VAT refund offices at the Romanian state frontier points and at the international airports.

One of the refund conditions we mention as an example is the deadline of 3 months from the purchase date and the minimum value of 2.5 M ROL of the goods bought from authorized stores for such operations.

The buyer shall present the identification documents, the goods, the fiscal invoice, the document attesting the payment of the goods as well as the original VAT refund document; based on the refund document and the fiscal invoice, both certified by the customs authorities, the authorized authorities or stores shall refund the VAT to the foreigner.

The certification of the exit of the goods from the country may be refused if such documents are not presented for verification, the form is not filled in properly, the information in the documents submitted to verification are not consistent or the value of the goods does not exceed 2.5 M ROL.

We also mention that, while the VAT refund authorities shall retain a commission of up to 30% of the VAT to be refunded, the stores may not retain any commission, and are able to refund only the VAT related to the goods purchased from the respective store.  The VAT refund may be requested from authorized stores by persons other than the owner of the goods, based on same documents. 

The VAT shall be refunded in ROL, which may be exchanged to foreign currency to be taken out of the country within the amounts limits set forth by law or, in case such limits are exceeded, submitted to the customs authorities against a deposit bill.

The VAT refund form for foreign buyers is provided in Annex no. 1 to Order no. 528/2004.
Fiscal statements regarding representation offices 

Order of Minister of Public Finance no. 460/2004
 (Order no. 460/2004) sets forth the sample forms of the annual and fiscal statements to be submitted by foreign legal person detaining or having closed a representation office in Romania.

The annual statement shall be filled in by the foreign legal person directly or by its representative until February 28 (29) of the financial year, for the representation offices set up until January 1 of same year.

In case of the representation offices to be set up /closed during the year, the fiscal statement shall be filled in and submitted to the fiscal authority where the representation office is established / ceases its activity. Such statement shall indicate the tax due for the activity performed during the financial year.

Taxation of reserves resulted from the reassessment of fixed assets 

Decision no. 2/07.04.2004 of the Central Fiscal Commission
 (Decision no. 2) brings a series of clarifications with regard to the modality of taxation of such reserves. The surplus resulted from the reassessment of fixed assets registered in the account “other retained earnings” or “other reserves” shall be taxed as of (i) date of modification of reserve designation, (ii) date of appropriation of the reserve to the participants, (iii) date of liquidation, (iv) date of division, (v) date of merger of the taxpayer, (vi) date of use of the reserve for covering the accounting loss. The registration of the reserves to the capital accounts, reserve accounts or other retained earnings is not deemed modification.

Limit to deductible expenditures of permanent establishments 

According to Decision no. 2, should the convention for the avoidance of double taxation provide that when establishing the profits of permanent establishments, the management and administrative expenditures are accepted for deduction, the limit provided by the Romanian legislation shall apply to such expenditures, namely 10% of the salary of the employees of the permanent establishments, regardless whether the convention makes reference or not to the national legislation.

May 2004

Financial fiscal regulations

Fiscal Procedure Code

Government Ordinance no. 92/2003
 regarding the fiscal procedure code has been approved with modifications and completions.

The new enactment repeals point 5 of chapter I of the Annex to Law no. 117/1999 regarding extra legal stamp duties, art. 3 of Law no. 87/1994 regarding the fight against tax evasion, art. IV indents 1-5 of Government Ordinance no. 29/2004 for the regulation of certain financial measures, art. 246 of Law no. 571/2003 regarding the Fiscal Code and art. 61 indent 3 of Law no. 141/1997 regarding the Customs Code of Romania. 

Starting with this enactment, the provisions of the fiscal procedure code shall apply also to the administration procedure of contributions and other amounts owed to the general consolidated budget.

Once the new amendments enforced, the obligation to register the power of attorney for the taxpayer’s representative with the fiscal body shall no longer belong to the latter but to the empowered person.

In case the person empowered is a lawyer, the form and content of the power of attorney shall be that provided by the legal provisions regarding the organization and exercise of lawyer profession.

The elements of the fiscal administrative deed whose absence shall trigger the nullity of such deed, have been expressly and limitedly provided.

The taxpayers who earn revenues from independent activities for which advance payments are under the form of withholding tax by the taxpayers have the obligation to register with the fiscal authorities.

Special provisions regarding the conflict of interests of public servants, their abstention and recall have been introduced.

The date has been established when the persons shall be removed from the VAT-payers’ fiscal records.

The term upon which the National Agency for Fiscal Administration has the obligation to issue the fiscal registration certificate has been reduced from 30 days to 15, computed as of submission date of the fiscal registration statement.

In case of fiscal inspections, the prescription term of the right to establish the fiscal obligation shall be suspended during the period between the initiation of the inspection until the issuance of the taxation decision. 

The order of redemption of the taxpayer’s debts has also been modified. Thus, the amounts owed for the installments established in the fiscal obligation schedules for which rescheduling and/or deferral of payments have been granted, as well as their related interests have the highest priority.

With respect to the fiscal obligations resulted after the initiation of the bankruptcy procedure and outstanding on the due date, they are not subject to interests and penalties for delay.

The interests of the amount to be refunded or reimbursed from the budget shall be paid upon taxpayers’ request.

There has been provided the possibility of the budgetary creditors to grant incentives for the payment of outstanding local budgetary debts. Also, there has been established the amount of the security for the debts failing due on July 1, 2003, for which the incentives are requested.

There has been introduced the possibility to contest in accordance with the procedure regulated by the Fiscal Procedure Code and those taxation decisions which do not state the taxes, duties, contributions and other amounts owed to the general consolidated budget. 

The procedure for the settlement of contestations may be suspended upon request only once. Such suspension shall have effects until the established term at the latest, regardless whether the suspension reason has ceased or not. 

New criminal offences have been introduced, namely the taxpayer’s or a third party’s deed to purloin, replace, damage or alienate of seized goods, as well as withdrawal or non-payment by the taxpayers of the amounts representing taxes and contributions with withdrawal at sources within at most 30 days from the due date.

A new article regarding contraventions and sanctions for the regime of excisable goods has been introduced. 

The contravention fine may be paid in half of the minimum of the fine set out by the code, provided its payment within 48 hours as of submission date.

Failure to pay the taxes, duties or any other amounts owed to the customs authorities within the legal due date shall trigger the banning on performing any other customs formalities clearance until the payment in full of such amounts.

Other relevant fiscal – financial enactments 

Law no. 153/2004 regarding the regulation of import-export operations developed by clearing, barter, international economic cooperation based on commercial and governmental payment treaties, has been published in the Official Gazette of Romania, Part I, no. 446 / 19.05.2004.

Order of the Minister of Public Finance regarding the approval of the Procedure for the settlement of VAT refund applications in case of VAT-exempted operations as provided in art. 143 indent 1 letters i, j, l and m of Law no. 571/2003 regarding the Fiscal Code has been published in the Official Gazette of Romania, Part I, no. 468/25.05.2004.







� Order of the Minister of Public Finance no. 338/2004 regarding the approval of the Methodology to solve negative VAT compensation applications with refund option has been published in the Official Gazette of  Romania, Part I, no. 231/16.03.2004.


� Decision no. 40 of the Constitutional Court regarding the exception from unconstitutionality of the provisions of art. 164 indents (1), (2) and (3) by Government Ordinance no. 29/2003 regarding the Fiscal Procedure Code, has been published in the Official Gazette of Romania, Part I, no. 229/2004.


� Order no. 528/2004 of the Minister of Public Finance for the approval of the Norms regarding the value added tax refund to the buyers, non-resident natural persons, have been published in the Official Gazette of Romania, Part I, no. 358/23.04.2004.





� Order no. 460/2004 of the Minister of Public Finance for the approval of the sample form and content of the annual and fiscal statements to be submitted by foreign legal persons having a representation office authorized to function in Romania, or closing a representative office during the financial year and of the instructions for filling in such statements, has been published in the Official Gazette of Romania, Part I, no. 297/5.04.2004.


� Decision no. 2/07.04.2004 of the Central Fiscal Commission has been approved by Order of Minister of Public Finance no. 576/16.04.2004, published in the Official Gazette of Romania, Part I, no. 376/29.04.2004.


� Law no. 174/2004 for approval of Government Ordinance no. 92/2003 regarding the Fiscal Procedure Code, published in the Romanian Official Gazette, Part I, no. 465/25.05.2004.
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